Definitive Report - Report No 378, June 2016

Case No 3111 (Poland)
Complaint date: 14-JAN-15 - Active

Allegations: The complainant organization alleges that thend&fn of parties to a collective
dispute as contained in the national laws restti@scollective bargaining rights and the right
to strike of some workers and denounces an exeessiglusion from the right to strike of
some civil service employees. The complainant dEsmounces the fact that national laws do
not provide for general strikes or strikes relatingocio-economic issues

674.

675.

676.

The complaint is contained in a communication fribv@ Independent Self-Governing
Trade Union “Solidarnosc” (NSZZ “Solidarnosc”) dat&4 January 2015.

The Government forwarded its response to the dl@ggain a communication dated 3
June 2015.

Poland has ratified the Freedom of AssociationRrtdection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Orgarasid Collective Bargaining
Convention, 1949 (No. 98), as well as the Laboudaftms (Public Service)

Convention, 1978 (No. 151), and the Workers’ Regmégtives Convention, 1971 (No.
135).

A. The complainant’s allegations

677.

678.

In a communication dated 14 January 2015, the caimgit organization NSZZ

“Solidarnosc” denounces a lack of proper implemigmaby the Polish Government
of ILO Conventions Nos 87 and 151 into Polish lediesn (Act on Trade Unions of

23 May 1991, and the Act on Collective Labour Digsuof 23 May 1991). The

complainant alleges that the Government: (i) vedaConvention No. 87 by limiting

parties on the employers’ side of a collective dispand of the strike to the employer
within the meaning of the Labour Code, and Conwenhlo. 151 through the lack of

provisions that would recognize “public authorities a party of the dispute for civil

servants; (ii) violates Convention No. 87 throulgé kack of legal regulations allowing

trade unions to organize strikes on socio-econassiges and general strikes; and (iii)
violates Convention No. 151 through depriving soohéhe employees in the state
governing bodies and local government, courts andgeutor’s offices of the right to

strike.

The complainant provides a legislative overviewigating that, in accordance with
article 59(3) of the Constitution of the RepublicRmland, trade unions have the right
to organize strikes and other forms of protest withe limits specified in the Act on
Trade Unions, and may conduct collective disputesed on the provisions of the Act
on Collective Labour Disputes. A collective labodispute of workers with an
employer or employers may concern working condgjomages or social benefits as
well as workers’ rights and freedoms of employeestber groups who have the right
to organize in trade unions (section 1 of the @iMe Labour Disputes Act). An
employer within the meaning of this Act is an entieferred to in section 3 of the
Labour Code (section 5 of the Collective LabourpDigs Act). If the parties fail to
reach agreement, the final stage of the industlighute is a strike. A strike is a
collective work stoppage by workers and is the tasbrt (section 17(1) and (2)). A
warning strike can be organized but only once amdafperiod not longer than two
hours (section 12). In defence of the rights andrests of workers who do not have
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the right to strike, the union of another estalslisht can organize a solidarity strike
not exceeding one half of a working day (sectiofh Zhy work stoppage due to a
strike that affects positions, equipment and maalyinwhere interruption of work
would constitute a danger to human lives or heaitho the security of the State is
prohibited (section 19(1)): it is unacceptable tgamize a strike in the Agency of
Internal Security, the Intelligence Agency, the iMily Counter-intelligence Service,
the Military Intelligence Service, the Central Aorruption Bureau, in units of the
police, armed forces of the Republic of Polandsqariservice, frontier guard, custom
service as well as units of the fire brigades {sact9(2)); and the right to strike is not
granted to employees in state governing bodies lacal government, courts and
prosecutors’ offices (section 19(3)). A strike affag one establishment is announced
by the trade union organization with the conserthefmajority of voting employees if
the vote was attended by at least 50 per cent plagmes at the workplace (section
20(1)); a strike affecting more than one establishinis declared by the trade union
body indicated in the by-laws after having beenrappd by the majority of those
workers voting in the establishments in which ttriks is to take place, as long as in
each of these establishments at least 50 per €evargers attended the vote (section
20(2)); notice of the strike must be given at Idast days in advance (section 20(3)).

As regards point (i), the complainant states tlederring the Collective Labour
Disputes Act to the definition contained in sect®af the Labour Code means that, in
Poland, a party to a collective dispute on the ewyg side can only be an
organizational unit or a natural person, who employorkers. The complainant
denounces that, due to the narrowing of the dedimivf a party to a collective dispute
and strike to the employer within the meaning @& tlabour Code, it often happens
that trade unions cannot initiate a dispute (faregle, for a wage increase) with the
entity actually deciding on the financial issuestloé profession. For example, the
university or school itself is considered to be ¢émeployer of persons engaged by the
university or school, although financial issues pdiblic institutions such as
universities and schools are decided by, dependinghe subject, the Minister of
Science and Higher Education, the Minister of Etiocaor the Minister of Finance.
Until recently, the Minister of Science and Higtg&ducation could be a party to a
multi-establishment collective agreement of puhligiversities; however, national
legislation repealed the relevant provision at #ml of 2014. The complainant
indicates that it is not currently possible to iatit a collective dispute or even to
negotiate a collective agreement with the appropmainister, as the legislation shifts
the burden of decision in all employment mattems)uding financial matters, to the
university (the employer within the meaning of tha@bour Code). On issues
concerning employment law, the speaker on behdtietiniversity as the employer is
the vice-chancellor of the university, and the &eean behalf of the school as the
employer is the headmaster, although they both wattkin the financial limits set by
the Ministry of Science and Higher Education anel kinistry of Finance (or in the
case of a public school, by the Minister of Edumatand the Minister of Finance). The
complainant believes that directing economic dermanél workers to the vice-
chancellor of the university or to the school pipat is pointless, because they have
no real power over financial decisions.

Furthermore, the complainant denounces that itfienoimpossible to conduct a
collective dispute in the private sector with th&ity economically responsible in
practice, for example, against the actual employgrarent company. In Poland, there
are many companies that merge in order to condentegital. Hence, it is not always
the employer within the meaning of the Labour Céelmploying entity) that is the
actual employer or the employer deciding on tharfoal situation of the persons
working in a particular branch of a company. Thenptainant adds that the legal
solution adopted in the Collective Labour Dispuées was created for the needs of
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the individual employment relationship and does ecmtespond to the specificity of
collective labour relations; it has been criticizedhe national labour law doctrine as
it results in requests concerning the interestwakers being addressed to employers
with no decision-making powers.

The complainant reiterates that the objections cdowen to the fact that, on the one
hand, public authorities cannot constitute a péosty collective dispute or strike in

Poland (neither the Government nor the Minister ther local government), and, on
the other hand, parties to a collective disputesimike cannot be other entities
economically responsible for, or granting entitlentse to, certain professions.

According to the complainant, a party to a labogpdte and strike should always be
the financially responsible entity or the entitytuasdly conferring powers on certain

professions, for example, a public authority susla government, competent minister,
local or provincial government, among others, oothar responsible entity, for

example, the parent company.

As regards point (ii), the complainant states thatabovementioned problem of the
competent (real) parties to a collective disputel atrike is of great practical
importance, since the recognition solely of the lewygr within the meaning of the
Labour Code as a party to a collective disputesesiconsequences in the form of
limiting labour dispute matters to issues at théemamise level. Section 1 of the
Collective Labour Disputes Act provides that a edlive dispute of workers with the
employer or employers may relate to working coodsi, wages and social benefits,
union rights and freedoms of employees or othewumgsp who have the right to
organize in trade unions. In light of this statytprovision, unions cannot — within the
limits of a collective dispute — express their dissfaction with socio-economic issues
towards the entity really responsible for the waskeprofessional, social and
economic situation. The employer in the narrow sesfs‘employing entity” does not
determine the socio-economic situation affecting working conditions and social
conditions of the workers. National law does naivinte for situations where unions
may start disputes and carry out strikes agairmitdic authority on the grounds of
socio-economic issues. The complainant concluded the lack of adequate
regulations concerning organization of strikes onigeconomic issues is in fact a
ban on strikes against the economic policy of tteéeSand is a serious violation of the
freedom of association.

Furthermore, the complainant contends that whileden the Collective Labour
Disputes Act, trade unions can initiate strikesludmg warning strikes, solidarity
strikes, enterprise strikes and multi-employeikssj national legislation does not use
the term “general strike”. The complainant underdtathe term “general strike” as a
strike involving, in particular, different employeof a certain industry, region or even
the entire country, in order to support or defeablirable legislative solutions, or to
protest against plans and decisions taken by puwhltborities, which bring about
adverse social consequences or consequences timngaofessions.

As regards point (iii), the complainant refers ¢ztson 19(1) of the Collective Labour
Disputes Act which prohibits any work stoppage tlua strike that affects positions,
equipment and machinery, where interruption of wanduld constitute a danger to
human lives or health, or to the security of thet&tThe complainant underlines that,
at the same time, national legislation does notifpa particular position or even a
procedure that would be helpful in determining tis¢ of positions on which the

interruption of work would be a threat to life, ltbaor security of the State. Section
19(2) prohibits strikes at the Agency of Internat@rity, the Intelligence Agency, the
Military Counter-intelligence Service, the Militaiptelligence Service, the Central
Anti-Corruption Bureau, and in units of the poli@@med forces of the Republic of
Poland, prison service, frontier guard, custom iservas well as units of the fire

brigades. Lastly, section 19(3) provides that tlghtrto strike is not granted to
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employees in state governing bodies and local gonent, courts and prosecutors’
offices. The complainant organization questionschrmpliance with ILO standards of
the restrictions on the right to strike in relatiom certain employees in public
administration, since national law denies this trigha wide range of people with the
status of employee, including those who have beeplayed not in civil servant
positions but under contracts of employment forileary and servicing activities in
state governing bodies, local government, countspgasecutors’ offices.

In the complainant’s view, the prohibitions in sent19(1) and (3) of the Collective

Labour Disputes Act must be regarded as excesBwesuant to article 59(4) of the

Polish Constitution, the scope of freedom of asgmm for trade unions and

employers’ organizations and other trade uniontsighay only be subject to such

statutory limitations as are permitted by interoaéil agreements binding on the
Republic of Poland. The complainant considers that right to strike should be

guaranteed to a wide group of workers and limitegi@n this right can only be

exceptional (that is, in the case of public sersaxercising authority in the name of
the State or of workers in essential services endfnict sense of the term), whereas
section 19(3) of the Act denies the right to strikeall employees in state governing
bodies and local government, courts and prosecudffrses.

Consequently, the complainant organization denauticat national legislation does
not implement ILO fundamental standards on freeddnassociation, especially in
relation to the right to strike, as it does notvde for: collective labour disputes and
strikes with the government, minister, local goveemt, or entity responsible for
economic, social or professional affairs, othemthiae direct employer; strikes on
socio-economic issues and general strikes; andgdheto strike for some employees
in state governing bodies and local governmentrts@nd prosecutors’ offices. In this
regard, the complainant denounces that the negetegislative amendments have
stil not been made, and the Government has stdt mmplemented the
recommendations made by the Committee in 2012arirdmework of Case No. 2888
with regard to the right to organize of personsfqreming work under civil law
contracts and the self-employed.

B. The Government’s reply

687.

In a communication dated 3 June 2015, the Goverhmishes to first make reference
to the constitutional sources of the right to sriknd the right to organize. Article

59(1) and (2) of the Constitution of the RepublidPoland stipulates that the right to
organize of trade unions, socio-occupational ozgions of farmers and employers’
organizations shall be ensured, and that tradenani@nd employers and their
organizations shall have the right to bargain cbiMely, particularly for the purpose

of resolving collective labour disputes, and to aade collective labour agreements
and other arrangements. In turn, pursuant to arbi8(3), trade unions shall have the
right to organize workers’ strikes or other formf pyotest subject to limitations

specified by statute. For protection of the pubierest, statutes may limit or forbid

the conduct of strikes by specified categoriesropleyees or in specific fields. The

scope of the freedom of association of trade unartsemployers’ organizations and
of other freedoms of association may only be sul@such statutory limitations as

are admissible in accordance with internationakeagrents to which the Republic of
Poland is a party (article 59(4)). The Governmeanesses that the right to strike
differs from the right to organize of trade unia@rl the right to collective bargaining:

while the scope of the right to organize and tigétrio collective bargaining is broad,

the right to strike is subject to limitations defthby law, taking into consideration the
specificities of strikes.
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(i) Party to a labour dispute

Regarding the issue of defining the party to a lebdispute, the Government states
that the resolution of labour disputes is reguldigdhe Collective Labour Disputes
Act. By means of this Act the legislator has flgfil the obligation under article 59(3)
of the Constitution of the Republic of Poland tdike the limitations applicable to the
freedom to protest. These criteria determine thaisglbility in a situation in which,
pursuant to the force of law, one protected inte(dse right of an entrepreneur to
conduct profit-oriented economic activity and thetpction of his property rights) is
being renounced for the sake of another interds (ight of workers to fight for
improving their employment situation).

The Government indicates that, in light of sectloof the Collective Labour Disputes
Act, a dispute may concern: employment conditiopagyment conditions, social
benefits, and the rights and freedoms of assoaciafldie term “labour dispute” is
defined as a dispute between employees and an gengiloemployers. The party to a
labour dispute, apart from employees representedabiyade union, may thus
exclusively be an employer or employers. Underised of this Act, a definition of
an employer was adopted which is identical to tkiendion laid down in section 3 of
the Labour Code. This legal structure is based dargely universal governance
model, and the capacity, on their own behalf, toplesn workers constitutes the
fundamental criterion, on the basis of which a leganatural person is considered an
employer. The merit of the term used in sectionf 3he Labour Code is that the
management, executive board or other body perfgntasks governed by the
provisions of labour law for the employer shalldide to discharge — for the benefit of
employees — the obligations assumed by them byrdeteg specific employment
and payment conditions in their employment cong.act

The Government believes that, according to the aldefinition of the party to a
labour dispute, there is no doubt that the empkyetr workers employed in
organizational units which are part of the centralocal government administration,
are these units, represented by their directors nvllke decisions concerning specific
employment and payment conditions offered to pe@peloyed by them, which
implies that both a competent minister or othertredrgovernment administration
body and a local government body are excluded fitwenscope of the definition laid
down in section 3 of the Labour Code, and, consettyyesection 5 of the Collective
Labour Disputes Act. The Government emphasizes that exclusion of public
authorities from the direct participation in labalisputes constitutes a mindful and
deliberate choice of the national legislator mad&991 while enacting the Collective
Labour Disputes Act, and that it remains within kbgislative leeway of Parliament to
opt for legal solutions that may bring about expdcsocial and economic effects in
the most appropriate manner. The Collective Laligigputes Act was subject to an
evaluation by the Polish Constitutional Tribunalhigh, in its judgment of
24 February 1997, ruled that section 5 of the @tile Labour Disputes Act, under
which the definition of “employer” does not provifle the participation of a minister
or president of a communal association board (g)rasaa party to a labour dispute —
separate from the direct employer — in disputeceonng employees of state-budget
units administered by central or local authoritissin compliance with articles 1 and
85 of constitutional rules left in force by secti@i of the Constitutional Act of 17
October 1992 on the mutual relations between thisliive and executive institutions
of the Republic of Poland and on local self-goveenmAlthough a new Constitution
was adopted in the meantime, the thesis behingutiggnent remains valid.

According to the Government, the example providgdnie complainant of a minister
responsible for higher education who may not becangarty to the dispute
concerning an increase in salary, despite the tfaat he or she makes decisions

5



692.

concerning the higher education institution’s fice@s, does not entirely correspond to
legal reality. The annulment of the competencehefrinister responsible for higher
education to establish a multi-enterprise collexti@bour agreement (section 152 of
the Act of 27 July 2005 on Higher Education), wekated to the change of financial
management principles applied by public higher atlan institutions. Under section
100 of the above Act, higher education institutionanage their financial affairs
independently based upon a finance and operatiam, @ind the operating costs of
public higher education institutions, the dischaofi¢heir liabilities, funding for their
development and any other needs shall be coverethdyevenues referred to in
section 98(1) of this Act. The responsibility insttregard lies with the rector of a
higher education institution, and it is the rectoho — by enacting real powers
pertaining to employers’ finances — represents ¢hgployer in labour relations
towards employees of a higher education institutibine rector of a public higher
education institution is responsible for managisdinancial affairs and for managing
— as an employer — funds allocated for employearieal Therefore, the rector is an
appropriate party to any potential labour dispubecerning salary-related issues.
Incidentally, it should be added that the posdibiiif establishing a multi-enterprise
collective labour agreement for employees of sughdr education institutions still
exists; however, powers in this regard are nowusted to an employers’ organization
comprising those higher education institutions \Wwheenploy workers for whom such
an agreement would be established.

Referring to the alleged impossibility for tradeianms to express their dissatisfaction
in socio-economic matters in the form of a labospdte, the Government recalls that
an agreement had been concluded on 29 May 1992 éeetthhe Council of Ministers
and the complainant on the rules for proceedingsesolving disputes between the
state administration and NSZZ “Solidarnosc”. Pungua its preamble, the reason for
the conclusion of this Agreement was that the ruestained in the trade union
legislation did not allow for the resolution of nyaissues of concern for large labour
groups. Moreover, the recently adopted Collectimbdur Disputes Act did not apply
to disputes with the state administration, andetlveas a lack of legal foundations for
conducting social dialogue with the Government wéthview to resolving social
conflicts generated by reforms carried out in Pdladnder this Agreement, in the
case of nationwide disputes of an inter-sectoralreathe principal or central public
administration bodies (Council of Ministers, mieist or directors of central offices)
and the National Commission of NSZZ “Solidarnosculd have been parties to a
dispute. However, in the case of disputes concgram entire sector or occupation,
parties to a dispute could have been ministersrectrs of central offices competent
in relation to the subject of a dispute and — antthde union’s part — national sectoral
secretariats empowered by proxy to represent redtiaathorities of the union. The
subject matter of a dispute could exclusively caveitters within the scope of trade
unions’ competences envisaged by law, providedttieatules of proceedings had not
been specified in the legislation. The Agreement/igied for the rules of proceedings
for amicable dispute resolution — negotiations, iawgsh and arbitration — without
granting the relevant union the right to organizdréke, which due to the scope of the
dispute would have had to take the form of a gdrstrike. The entry into force of the
Act of 6 July 2001 on the Tripartite Commission wcial and Economic Affairs and
on voivodship social dialogue commissions providddgal basis for the achievement
of the objectives for which the Agreement had beencluded. Pursuant to the
provisions of this Act, the Tripartite Commissioonstituted a forum for social
dialogue conducted with a view to reconciling thterests of workers, employers and
the public interest. The Commission aimed to achiand maintain social peace and
was empowered to conduct social dialogue on salasecial benefits and on other
social or economic issues. Each party of the Cosionshad the right to submit
matters with high societal and economic impact fiother elaboration within the
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Commission, if such a party was convinced that lvésgp a particular matter was

significant for maintaining social peace. The Goweent indicates that, at present,
work is being conducted on the draft Act on thei@dgialogue Council and on other
social dialogue institutions, on the basis of whilbl Tripartite Commission is to be
replaced by the Social Dialogue Council as a fofiemthe tripartite cooperation

between workers, employers and the Governmerg. dhvisaged that social dialogue
will continue within the Council with a view to reaciling the interests of workers,

employers and the public interest.

As to the alleged lack of formal empowerment of lmubuthorities as a party to a

labour dispute, the Government states that thee€@ole Labour Disputes Act neither

protects these authorities against participatiodisputes, nor constitutes a declaration
of neutrality of the State in collective relationghe practice in collective relations

applied in Poland to date proves that governmemitiorities are not excluded from

participating in such matters. Employees and ttegiresentatives, when explicitly and

publicly articulating their demands, direct theilaims subsequently to public

authorities in the form of open letters and petisioamong other things. In turn,

employers in the broadly understood state-budge$ @m at safeguarding as many
budget resources as possible so as to meet thendsrabemployee representatives.

Referring to the alleged violation by limiting pag on the employers’ side to a labour
dispute to employers within the meaning of the Lab@ode and the suggestion of the
complainant to provide for the possibility of corting a labour dispute with the
actual employer (in enterprises that are mergett Wie objective of concentrating
capital or in companies with separate branche®),Gbvernment stresses that the
diversity of businesses, including organizationtalitures, justifies the prudence of
the national legislator in regulating this issudeTpossibility of establishing legal
persons that are solely responsible for fulfillitgeir obligations is an important
element of the freedom of economic activity. Howeyrirsuant to article 20 of the
Constitution, the basis of the economic systenhefRepublic of Poland shall include
solidarity, dialogue and cooperation between sogpatners, which means that the
national legislator must, on the one hand, redlieeprinciple of economic freedom
and, on the other hand, ensure labour protectiahemtablish an appropriate legal
framework for dialogue and cooperation betweenadqoartners at every level of
social and economic life, including at the estdishient level. The adoption of a
concept that the party to a labour dispute and strike should always be an entity
which bears financial responsibility or is actuallgr example, the parent company,
carries a risk of completely bypassing in a displieeemployer referred to in section 3
of the Labour Code and section 5 of the Collectiabour Disputes Act. This would
undermine the legitimacy of the use by entreprenetiinstruments of commercial or
civil law which regulate the issue of subjectivitgnd allocating responsibilities.
Moreover, the Government refers to the possibllibger the legislation in force to
conduct a multi-establishment dispute that goe®heyhe scope of activities carried
out by one employer. Additionally, jurisprudenceogldl also be taken into account,
which, in cases of abuse of the concept of the eygplmanagement model, ensures
appropriate interpretation of already existing $éagfion.

(i) General strikes

According to the Government, nothing precludesdiganization of strikes involving
different employers in a particular sector, regwrcountry. Pursuant to section 20 of
the Collective Labour Disputes Act, a multi-estabinent strike shall be declared by a
trade union body indicated in the statute followihg approval of the majority of
voting employees in each establishment in whichsthi&e is to take place, provided
that in each of these establishments at least 56@g@ of employees participate in
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voting. Therefore, it is possible to conduct akstiinvolving employers in a particular
sector, region or the entire country, provided ttreg demands formulated in the
dispute remain directly related to the activitiesried out by the employers involved
in the dispute.

As regards the complainant’s request to introdutgeaeral strike”, that is, “a strike
involving different employers in a particular sagt@gion or the entire country with a
view to supporting or defending more favourableidiegive solutions, or against
negative professional or social consequences oispd@d decisions implemented by
public authorities”, the Government believes thatvould only be possible to meet
such demands through legislative action, which @ayd beyond the scope of the
competence of the employers involved in the displite Government concludes that
the introduction of a general strike in the formuested by the complainant may have
an adverse impact on employers, who would have dar lthe costs related to
downtime periods, while at the same time havingimpact on the stance of the
addressee of demands (the public authorities)vidaal employers cannot influence
the legislative action of a government or the plansl decisions taken by public
authorities, and thus should not bear the negatwsequences of the economic policy
pursued by the State. In the Government’'s viewpstmg or defending legislative
action should take place in the forum specificabtablished for this purpose (the
Tripartite Commission, or the Social Dialogue Cdunehich is to replace the
Tripartite Commission). If trade unions want to egs public dissatisfaction with
disadvantageous professional or social consequerfcpsblic measures, they may
exercise their right to organize an assembly withieav to jointly expressing their
position concerning a subject matter (Act of 5 JL®P0 on Assemblies). With regard
to the possibility of organizing a strike related socio-economic issues, the
Government highlights that workers have the righexpress their dissatisfaction with
socio-economic issues. To this end, they can av@mselves of the possibility
provided for in Polish law of organizing assembliadich can be carried out in
different forms (demonstrations, pickets or pratest

(i) Right to strike in the civil service

With regard to the limitation of the right to steikthe Government recalls that, in
accordance with article 59(3) of the Constitutidrin@ Republic of Poland, the public
interest is the criterion entitling the legislatorimit or exclude the right to strike with
regard to specified categories of employees. Tlhpeof freedom of association of
trade unions and employers’ organizations may ddysubject to such statutory
limitations as is admissible in accordance withelinational agreements to which
Poland is a party. The Government states that,ewthié ILO Conventions do not
explicitly regulate the right to strike, the ILO marvisory bodies recognize its
existence on the basis of the interpretation of ghevisions of Convention No. 87,
underlining at the same time that the right tokstiis not an absolute right and that
national law may exclude the possibility of exergys this right in exceptional
circumstances or establish conditions or limitagiasf its exercise with regard to
public servants who act as representatives of paliihorities or to workers employed
in services of a fundamental nature (that is, tba-performance of which would
threaten the life, health or personal securityhef whole population or part of it); the
ILO supervisory bodies further point out that theitation or exclusion of the right to
strike for specified categories of employees shdaddaccompanied by appropriate
measures for defending their interests in the fafha conciliation procedure or
amicable settlement, as well as in the form ofrhitration procedure.

The Government indicates that the statutory prdibii of the right to strike is
introduced by section 19 of the Collective Labousfdtes Act and has a two-fold
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nature: it is either determined by the subject emgitection 19(1) and (2)), or by the
subject (section 19(3)). Section 19(1) does notatlly establish the prohibition of

strikes in a specified organizational unit but pibatk the work stoppage due to strikes
that affects positions, equipment and installatiovigere the interruption of work

constitutes a hazard to human lives or health @etwrity of the State. This implies
the division of workers into those who can refrimom work and those who do not
have such a right. The factor determining the eris¢ of prohibition is — in this case
— the final result of the work stoppage. This regjoh is neither dependant on the
sector or branch to which the establishment belongs on its management form or
ownership. Section 19(2) provides for a strike baoording to the scope of activity.
This provision exhaustively lists units of uniforcheervices in which strikes are
prohibited, and is to be interpreted pursuant & ghinciple of literal interpretation.

Therefore, workers in establishments within theaargational structure of the cited
militarized authorities shall not be treated in tsame way as workers in

establishments conducting auxiliary and serviceatpms for them.

The Government adds that, under section 19(3)eoCtbllective Labour Disputes Act,
all employees of public authorities, central andalogovernment administration,
courts and prosecutors’ offices are deprived ofritjiet to strike. One of the employee
categories deprived of the right to strike is,imelwith these provisions, members of
the civil service corps, which is a specific fortlee public service. Unlike in some
countries — where the civil service corps covemnost the whole public sector
including, among others, teachers, health carel@al government employees — its
scope is rather limited in Poland, and covers afgut 121,400 persons employed in
government administration offices (about 2,300cef). Pursuant to section 78(3) of
the Civil Service Act, members of the civil servicarps are not allowed to participate
in strikes or in actions of protest that would rfeee with the regular functioning of an
office; they are thus allowed to participate intagr actions of protest. Moreover, in
line with section 22 of the Collective Labour Dispsi Act, the trade union of another
establishment may declare a solidarity strike tfem® the rights and interests of
workers who do not have the right to strike. Thev&oment highlights that the civil
service corps is formed by officials employed imamizational units with a great
importance for the performance of state activitiéglditionally, some persons
employed in the civil service carry out servicelevant to society, the continuity of
which has to be ensured. The Government conclughe exclusion of the right to
strike for members of the civil service corps unskection 19(3) seems to be justified
by public interest and falls within the catalogdepermissible exclusions formulated
by the ILO supervisory bodies.

Persons employed in courts and prosecutors’ offcmesstitute another category of
employees deprived of the right to strike undetieacl9(3) of the Collective Labour
Disputes Act. Due to the legislative principles division and balance of powers,
including the judicial power exercised by courtsl dnbunals, workers employed in
courts are subject to special regulations. Manggaealt with by courts are such that
the lack of, or delay in taking, a decision couddise considerable perturbations in the
functioning of the State, local government unitsjividual legal entities and natural
persons. In view of the above, the public inteves$ given priority over the interests
of persons employed in the so-called public servicehis respect, the Government
highlights that the wording of section 19(3) shothat it was considered that the
functioning of a court necessitated the functionafighe entire institution, both of the
judges or officers of justice and of the court wersk

The Government further underlines that the fact émaployees listed in section 19(3)
of the Collective Labour Disputes Act are deprivadthe right to strike does not
imply that they are not allowed to conduct a labdigpute. Trade union organizations
representing the interests of these categoriesngilayees may initiate a labour
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dispute and conduct it, provided that it does ®esult in a strike. Pursuant to section
16, the party to the labour dispute, which represéme interests of employees, may,
instead of exercising the right to commence a strédttempt to settle the dispute by
submitting it to a social arbitration committeecen 17 stipulates that a strike shall
be the last resort and shall only be declared aftgrossibilities for dispute settlement
under the Act have been exhausted (submitting désjaregotiations and mediation).
The Act has also equipped trade unions with thensmeaf exerting pressure on
employers in the course of legal labour disputéiserothan strikes: under section 25,
after the procedure provided for in Chapter 2 (ti@gjons) has been exhausted, forms
of protest other than strikes shall be authorizedider to defend the rights and
interests listed in section 1 (conditions of wonkgges or social benefits, as well as
union rights and freedoms of employees or otheumgoof persons), provided that
they do not endanger human lives or health and atoinvolve a work stoppage,
subject to respect of the legal order; it is exglsestipulated that employees who do
not have the right to strike shall also be entitlethe above, thus also members of the
civil service corps.

The Government reiterates that trade unions reptiegeworkers deprived of the right
to strike are entitled to use the same procedwstbkshed in the Collective Labour
Disputes Act, that is, negotiations, mediation ambitration, as trade unions that
represent workers who enjoy the right to strike.céxding to the Government,
Convention No. 151 does not lay down the catalogti®bligations or functions
carried out by public employees that would justife restriction of the exercise of
freedom of association (including the right tolstji This catalogue is to be drafted by
a national legislator, when deciding to what exténs justified to restrict collective
rights of public employees, so as to ensure thaettercise of these rights would not
conflict with the protection of public interest. dliovernment therefore believes that
the Polish legislator had the right to considert tihavas necessary for the public
interest to exclude the right to strike with regptecall members of the civil service
corps, rather than only with respect to high-leselployees. It should be taken into
account that the civil service corps is formed fffycals employed in organizational
units with a great importance for the performantstate activities. The performance
of these activities seems to be impossible to guweeawhen excluding the right to
strike only with regard to certain groups of offieenployees, as it requires full
availability of not only high-level (managerial) playees but also of the whole
apparatus of officials as well as workers ensutiregoperation of an office.

With regard to the complainant's statement that @mvernment has so far not
extended the right of association in trade uniangdrsons carrying out work on a
basis other than the employment relationship, tbee@ment provides an overview
of the steps taken and the work being pursued withew to preparing necessary
legislative changes with respect to the right gaoize of persons working under civil
law contracts and the self-employed.

C. The Committee’s conclusions

704.

The Committee notes that, in the present casecdhglainant organization alleges
that the definition of parties to a collective digp as contained in the national laws
restricts the collective bargaining rights and tight to strike of some workers and
denounces an excessive exclusion from the righsttike of some civil service
employees. The complainant also denounces thehfatchational laws do not provide
for general strikes or strikes relating to socioreamic issues. The Committee also
notes the Government’s general statement thaigheto strike differs from the right
to organize and the right to collective bargainingthat it is subject to limitations
defined by law, taking into account the specifestof strikes.
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Definition of the party to a collective labour dispute

With regard to the definition of parties to a cotlee labour dispute, the Committee
notes the complainant’s allegations that: (i) teierence in section 5 of the Collective
Labour Disputes Act to the definition of “employan’ section 3 of the Labour Code
means that the party on the employers’ side tollaative dispute and strike can only
be an employer, that is, an organizational unitaonatural person, who employs
workers; (i) due to this narrow definition of thgarty to a dispute, public sector
unions often cannot initiate a dispute (for examplewage increases) with the entity
actually deciding on the financial issues of thef@ssion, since public authorities
cannot constitute a party to collective disputeBatand; (iii) for instance, the rector is
deemed to be the employer of persons employed gitehieducation institutions

whereas the financial issues of such institutioresdeecided by the relevant minister;
(iv) it is often impossible to conduct a collectigispute in the private sector with the
entity economically responsible in practice; anyl dullective bargaining rights and

the right to strike are violated by limiting them the direct employer pursuant to the
Labour Code, as a party to a collective labourus@and strike should always be the
actual financially responsible entity or the entaftually conferring powers on certain
professions, for example, the relevant public attyo(Government, competent

minister, local or provincial government, amongest), or the entity responsible for
economic, social or professional affairs, for exmnthe parent company.

The Committee notes the Government’s indicationat: ti{i) the definition of
“‘employer” in section 3 of the Labour Code corregp® to a largely universal
governance model, with the capacity to employ warlenstituting the fundamental
criterion on the basis of which a legal or natyr@ison is considered an employer, and
the merit being that the management, executivedboasimilar body may discharge
the obligations assumed by the employer by detengispecific employment and
payment conditions of employees; (ii) the employeis workers employed in
organizational units which are part of the centralocal government administration,
are these units, represented by their directors wiake decisions concerning
employment and payment conditions, which implieat tpbublic authorities (for
example, the competent minister, central governnagiministration body or local
government body) are excluded from the scope of dadinition; (i) the
Constitutional Tribunal ruled that section 5 of t@ellective Labour Disputes Act,
under which the definition of “employer” does ndlow for the participation of a
minister or president of a communal associatiorrd@s a party to a labour dispute
concerning employees of state-budget units adrem@dt by central or local
authorities, is in line with the Constitution; (i@s to the example supplied by the
complainant, the rector of a public higher educatitstitution who is responsible for
managing its financial affairs, including fundsoatited for employee salaries, is the
appropriate party to a labour dispute concernindargaelated issues; (V)
governmental authorities participate indirectlycollective disputes: employees and
their representatives, when publicly articulatifgeit demands, direct their claims
subsequently to public authorities in the form pep letters, petitions, and so forth,
and employers in state-budget units aim at safegugaibudget resources to meet the
demands of employee representatives; (vi) the siiyeof private sector businesses,
including organizational structures, justifies gheidence of the national legislator,
since the adoption of a concept that the party dispute should always be an entity
which bears final financial responsibility carriasrisk of bypassing the employing
entity in a dispute; (vii) moreover, jurisprudenemsures, in cases of abuse of the
concept of the employer management model, apptepnderpretation of existing
legislation; and (viii) under the legislation inrée, it is possible to conduct a multi-
establishment dispute going beyond the scope otar@oyer.
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The Committee notes that the definition of emplayesection 3 of the Labour Code,
according to which an employer is an organizatiamat or an individual, provided
that it employs employees, applies to both the ipudohd the private sectors and is
valid for the Collective Labour Disputes Act.

The Committee is of the view that, in the framewofla collective labour dispute, it
is neither realistic nor necessary to always deathe employer side with the entity
bearing the ultimate financial or economic resphilisy or with the highest employer
representative, be it in the public sector (forregke, the competent minister) or in the
private sector (for example, the parent company)th& same time, the Committee
recalls that, according to Paragraph 13 of the Wis'k Representatives
Recommendation, 1971 (No. 143), workers’ represeetashould be granted without
undue delay access to the management of the ukibgrtand to management
representatives empowered to take decisions, as bmagecessary for the proper
exercise of their functions. In view also of thdigdtion of both the employer and the
trade union to negotiate in good faith and makeyee&ort to reach an agreement as
well as the importance of the right to strike age o the essential means for workers
and their organizations to defend their economid social interests, the Committee
considers that it should be ensured that the party collective labour dispute on the
employer side has the authority to make concessaodstake decisions concerning
wages and terms and conditions of employment, abthe pressure brought to bear
during the various stages of a collective labowpdie is effectively directed to an
appropriate entity.

The Committee notes the Government’s referencédaocapacity of the judiciary to

correct any cases of abuse in regard to the comééptnployer” and the possibility to

conduct a multi-establishment dispute to includdities other than the direct

employer. The Committee, also referring to its canta below concerning section
19(3) of the Collective Labour Disputes Act, regesethe Government to take the
necessary steps to ensure that the party to tHectweé labour dispute on the

employer side can be clearly identified and hasatit@ority to make concessions and
take decisions concerning wages as well as terchs@mditions of employment.

General strikes and strikes on socio-economic isssie

With regard to general strikes and strikes on secmnomic issues, the Committee
notes the complainant’s allegations that: (i) teeognition solely of the employer
within the meaning of the Labour Code as a party tollective dispute and section 1
of the Collective Labour Disputes Act, causes cquseaces in the form of limiting

labour dispute matters to issues at the enterpeiga; (ii) unions cannot within the

limits of a collective dispute express their digfattion at socio-economic issues
towards the entity really responsible for the waoskeprofessional, social and

economic situation, nor carry out strikes againgublic authority on the ground of

socio-economic issues; (iii) national legislati@annot in line with the principles of

freedom of association as it does not allow fomgral strikes” as a strike involving in

particular different employers of a certain indystegion or even the entire country,
in order to support or defend favourable legisk&tsolutions, or to protest against
plans and decisions taken by public authoritiesiclvtbring about adverse social
consequences or consequences for certain profgssion

The Committee notes the Government’s indicationat: tfi) section 20 of the
Collective Labour Disputes Act provides for mulstablishment strikes; (ii) the
introduction of general strikes may have an advergact on employers, who would
have to bear the costs related to downtime periatige at the same time having no
influence on the stance of the addressee of dem@gislative action or plans and
decisions taken by the public authorities); (iipporting or denouncing legislative

12



712.

713.

action should take place in the forum specificatablished for the purpose of
achieving and maintaining social peace by condgcsiacial dialogue on social or
economic issues of concern and reconciling theréste of workers, employers and
the Government (the Social Dialogue Council whiehto replace the Tripartite
Commission); (iv) if trade unions want to expressblg dissatisfaction with
disadvantageous professional or social consequesfcpsblic measures, they may
exercise their right to organize an assembly tatlpiexpress their position concerning
a subject matter; and (v) similarly, with regardite possibility of organizing a strike
related to socio-economic issues, workers may dhainselves of the possibilities
provided for in national legislation concerningesblies (demonstrations, pickets or
protests).

The Committee observes that a collective disputedmn employees and an employer
or employers may only relate to working conditiomsgges, social benefits, union
rights and freedoms of employees or other groupseo$ons who enjoy the right to
organize, and that a strike is a collective lalsiappage by employees for the purpose
of settling a dispute concerning the abovementianatters (sections 1 and 17 of the
Collective Labour Disputes Act). Observing alsot thaulti-establishment strikes are
regulated in section 20 read in conjunction witbtie® 1 of the Collective Labour
Disputes Act, the Committee recalls in this resjleat the occupational and economic
interests which workers defend through the exerofse right to strike do not only
concern better working conditions or collectiveiia of an occupational nature, but
also the seeking of solutions to economic and s@ubcy questions and problems
facing the undertaking of which are of direct cancto the workers. Furthermore,
organizations responsible for defending workergig@conomic and occupational
interests should be able to use strike action ppau their position in the search for
solutions to problems posed by major social andheaeac policy trends which have a
direct impact on their members and on workers inega, in particular as regards
employment, social protection and standards ohdjvisee Digest of decisions and
principles of the Freedom of Association Committéi#h (revised) edition, 2006,
paras 526 and 527]. While noting with interest #wablishment of the Social
Dialogue Council, a new tripartite institutional rdon replacing the Tripartite
Commission for Social and Economic Affairs, the Qoittee observes that the
guarantee of freedom of assembly and tripartiteatatalogue is important even if
not sufficient to ensure respect for the principdesinciated above. The Committee
requests the Government to take the necessary msasu order to ensure that
workers’ organizations are able to express, if sag@gy, through protest actions, more
broadly, their views as regards economic and socaters affecting their members’
interests.

Restrictions on the right to strike in section 19 bthe Collective Labour
Disputes Act

With regard to the right to strike in the civil g®e and in certain positions, the
Committee notes the complainant’s allegations tfiathe restrictions on the right to
strike in section 19(1) of the Collective Laboursputes Act are excessive, given that
national legislation does not enumerate the spepdsitions nor establish a procedure
to determine the list of positions on which striles prohibited as the interruption of
work would be a threat to life, health or secunfythe State; and (ii) the restrictions
on the right to strike in relation to certain emyes in public administration in
section 19(3) are excessive, since national lawedethis right to a wide range of
persons, including those who have not been emplayemvil servant positions but
under contracts of employment for auxiliary and/e@ng activities in state governing
bodies, local government, courts and prosecutdfges. The Committee also notes
the complainant’'s view that, in light of article (89 of the Polish Constitution,
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pursuant to which the scope of freedom of assatidtr trade unions and employers’
organizations and other trade union rights may dmdysubject to such statutory
limitations as are permitted by international agrests binding on Poland, the right to
strike should be guaranteed to a wide group of emriand limitations should only be
exceptional (that is, in case of public servantsreising authority in the name of the
State or of workers in essential services in thetsgtense of the term).

The Committee notes the Government’s indicatioas. ) the factor determining the
existence of a strike prohibition under section1}@f the Collective Labour Disputes
Act, regardless of the branch, is the final consege of the work stoppage (hazard to
human lives or health or to security of the Stéteg implies the division of workers
into those who can refrain from work and those wwbaot have such a right; (i) one
of the employee categories deprived of the righsttike under section 19(3), is the
members of the civil service corps, which is a #geform of the public service;
unlike in some countries — where the civil servameps covers almost the whole
public sector, including teachers, health care lacdl government employees — its
scope is rather limited in Poland covering only @thb21,400 persons employed in
government administration offices (about 2,3000ef$); (iii) the civil service corps is
formed by officials employed in organizational gnwith a great importance for the
performance of state activities including servioglgvant to society, which cannot be
guaranteed with a strike ban limited to certainugo of office employees, as it
requires full availability of the whole apparatu$ afficials as well as workers
ensuring the operation of an office; (iv) the esahm of the right to strike for
members of the civil service corps seems to befipstby public interest and falls
within the catalogue of permissible exclusions folated by the ILO supervisory
bodies; (v) as regards persons employed in condgeosecutors’ offices, many cases
dealt by courts are such that the lack of, or d@hataking, a decision could cause
considerable perturbations in the functioning & 8tate, local government units and
legal and natural persons — the public interesttvas given priority over the interests
of persons employed in courts or prosecutors’ effidincluding both judges or
officers of justice and the court workers); (vi)ams representing workers deprived of
the right to strike are entitled to use the sanecguaures in the Collective Labour
Disputes Act, that is, negotiations, mediation anbitration, as other trade unions;
(vii) pursuant to section 78(3) of the Civil Semiéct, members of the civil service
corps are not allowed to participate in actionpmitest that would interfere with the
regular functioning of an office — they are thuswakd to participate in certain actions
of protest; (viii) under section 25 of the Colleeti Labour Disputes Act, after
unsuccessful negotiations, forms of protest othantstrikes are authorized to exert
pressure on employers in the course of a laboputis including for employees who
do not have the right to strike; and (ix) undertisec22, the trade union of another
establishment may declare a solidarity strike téeni@ the rights and interests of
workers who do not have the right to strike.

The Committee observes that section 19(3) of thieoAcCollective Labour Disputes
denies the right to strike to the members of thé service corps and to employees in
courts and prosecutors’ offices, and that sect®(d )lprohibits any work stoppage due
to a strike that affects positions, equipment aaghmery, where interruption of work
would constitute a danger to human lives or heaidtto the security of the State. The
Committee recalls that the right to strike may bstnicted or prohibited: (1) in the
public service only for public servants exercismghority in the name of the State; or
(2) in essential services in the strict sense eftéhm (that is, services the interruption
of which would endanger the life, personal safethealth of the whole or part of the
population). The Committee further emphasizes tbat broad a definition of the
concept of “public servant” is likely to result & very wide restriction or even a
prohibition of the right to strike for these workeand that the prohibition of the right
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to strike in the public service should be limitedpublic servants exercising authority
in the name of the State [see Digest, op. cit.ap&75 and 576]. The Committee
invites the Government to consider establishingaedure for determining which

public servants enumerated in section 19(3) ofabkective Labour Disputes Act and
in section 2 of the Civil Service Act are exercigiauthority in the name of the State
and for whom the right to strike could thereforerbstricted, as well as for defining
minimum services where appropriate. Such a proesdould also be used with

respect to section 19(1), in order to determinectis®es where an interruption of work
would be deemed a hazard under section 19(1) amlewthe right to strike would

thus be prohibited or restricted, as well as toingefminimum services where

appropriate.

Lastly, regarding the complainant’s indication tiia recommendation made by the
Committee in 2012 in the framework of Case No. 2&88rant the right to organize to

persons performing work under civil law contraatsl ahe self-employed, has still not
been implemented, the Committee notes with satisfathat: (i) the Government has

taken steps with a view to preparing the neceskaiglative amendments; (ii) the

Constitutional Tribunal rendered a judgment in JR@&5 holding that section 2(1) of

the Act on Trade Unions is contrary to the Constituof the Republic of Poland and

that the legislator should extend the right to arga to all persons performing paid
work on the basis of a legal relationship; and @iidraft act introducing the relevant
systemic changes will be submitted for consultatiorthe newly established Social
Dialogue Council.

The Committee refers the legislative aspects of thse to the Committee of Experts
on the Application of Conventions and Recommendatio

The Committee’s recommendations

718.

In the light of its foregoing conclusions, the Comiittee invites the Governing
Body to approve the following recommendations:

(a) Concerning the definition of the party to a colledlve labour dispute, the
Committee requests the Government to take the necewy steps to ensure
that the party to a collective labour dispute on tie employer side can be
clearly identified and has the authority to make cacessions and take
decisions concerning wages as well as terms and ddions of employment.

(b) As regards general strikes or strikes on socio-ecomic issues, the Committee
requests the Government to take the necessary meass in order to ensure
that workers’ organizations are able to express, ihecessary, through protest
actions, more broadly, their views as regards econic and social matters
affecting their members’ interests.

(c) With respect to the restrictions on the right to stike in section 19 of the
Collective Labour Disputes Act, the Committee invies the Government to
consider establishing a procedure: (i) for determimg which public servants
enumerated in section 19(3) of the Collective LabouDisputes Act and in
section 2 of the Civil Service Act are exercisinguthority in the name of the
State and for whom the right to strike could therebre be restricted; (ii) for
determining the cases where an interruption of workwould be deemed a
hazard under section 19(1) and where the right totske would thus be
prohibited or restricted; and (iii) for defining mi nimum services where
appropriate.

(d) The Committee refers the legislative aspects of thicase to the Committee of
Experts on the Application of Conventions and Recomendations.
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